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Depositions:

. '
Who Goes First?
he order of depositions of the partiés ‘Or major witnesses

T is usually worked out between counsel without substan-
tial disagreement. Occasionally, serious conflicts arise because
both attorneys perceive a tactical advantage to take the opponent’s
deposition first. We outline the civil rules governing the order of
depositions in federal and state courts, and suggest basic principles
for resolving disputes regarding who goes first.

A. In.federal court, defendants no longer have priority in
discovery.

Although the Federal Rules of Civil Procedure initially fa-
vored discovery by defendants first, the parties are on equal footing
regarding priority in discovery under the current rules.

The original civil rules permitted discovery to be had in the
order in which it was requested
(“the priority rule”). Although
plaintiffs were required to wait
20 daysbefore commencing dis-
covery to permit the defendant
to obtain counsel, defendants with representation had the ability to
provide deposition notices at any time after commencement of the
action. 4 James W.M. Moore, et al., Moore's Federal Practice q
26.32 (1994). The priority rule was criticized as allowing abuse of
discovery, Id, at 26-409-12,

Then in 1970, amendments to Fed. R. Civ. P. 26(d) and 30(a)

_prevented application of the priority rule. The following section
was.added to Rule 26(d):

Untless the court upon motion, for the convenience of
parties and witnesses and in the interests of justice, orders
otherwise, methods of discovery may be used in any
sequence, and the fact that a party is conducting discov-
ery, whether by deposition or otherwise, shall not operate
to delay any other party’s djsco\\rery.

Rale 30(a) provided:
After commencement of the action, any party may take the

testimony of any person * * * by deposition upon oral
examination. Leave of court * * * must be obtained only
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if the plaintiff seeks to take a deposition prior to the
expiration of 30 days after service of the summons and
complaint upon any defendant * * * | except that leave is
notrequired (1)if a defendant has served a notice of takin g
deposition or otherwise sought discovery * * * .

Thus, discovery was to occur concurrently, and lawyers were to
“bargain on equal footing.” Continental illinois Nat'l Bank & Trust
Co. of Chicago v. Caton, 130 FR.D! 145, 148 (D. Kan. 1990).

The 1993 amendments to Rules 26 and 30 simply coordinate
the timing of discovery with Rule 26(a} disclosures and Rule 26(f)
conferences. However, in the District of Oregon, Rule 26(a) disclo-
sures and Rule 26(f) conferences are not required. L.R. 230-1(a),
L.R.205-1(a)(3). Thus itis entirely up to the parties to work out a
discovery schedule within the
confines of the discovery dead-
line set by scheduling order, and
neither defendants Hor plaintiffs
have priority in discovery under
the rules. L.R. 203-1(a)(3).

B. Instate court, defendants do not necessarily have priority
in discovery.

The timing of depositions in state court is covered by ORCP
39A, which is very similar to former Fed. R. Civ. Proc. 30(a) in
effect before the 1993 amendments. Under ORCP 394, a defendant
has a right to notice a deposition or to sesk discovery at any time
after the service of summons, while plaintiffs must generally wait
30 days unless a defendant notices a deposition or otherwise
requests discovery early in a case:

Alfter the 'service of summons or the appearance of the
defendant * * * | any party may take the testimony of any
person * * * _TLeave of court * * * must be obtained only
if the plaintiff seeks to take a deposition prior to the
expiration of the period of time specified in Rule 7 to
appear and answer after service of summons on zny defen-
dant, except that leave is not required (1) if a defendant has
served a notice of taking deposition or otherwise sought
discovery * * *
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Once the defendant commences discovery, the plaintiff may
notice a deposition without regard to the timme of the defendant’s
notice. Thus, defendants do not necessarily have priority in depo:
sitions. See, e.g., United States v. Bartesch, 110 F.R.D, 128, 129
(N.D. IIl. 1986) (in a case involving the plaintiff’s notice of the
defendant’s deposition to occur the day before plaintiff’s scheduled
deposition, the court held that the priority rule is abolished).

C. Fairness must guide the timing of depositions.

Although there are no Oregon cases regarding the proper order
of depositions, federal cases indicate that fairness is the watchword
in establishing the order of depositions,

Courts have rejected attempts by parties to strong-arm a
favorable discovery schedule to the exclusion of other parties’
discovery. See Caton, 130F.R.D. 145 (the court refused to establish
a discovery schedule that would permit one party to depose various
opposing parties before any of its employees could be deposed,
stating that courts do not grant motions to establish the sequence of
discovery unless for the convenience of the parties, the witnesses,
and in the interests of justice).

Courts also reject clear gamesmanship through timing of
discovery requests and notices of deposition. See Poeschl v. Supe-
rior Court in and for County of Ventura, 40 Cal. Rptr. 697, 699 (Ct.
App. 1964) (the court held that the trial court erred by ordering the
plaintiff’s deposition of the defendant to go forward when the
plaintiff had not produced the defendant’s prior statements, even
though the piaintiff noticed the deposition first and the defendant
agreed that the plaintiff was entitled to initial discovery, notin g that
the plaintiff’s attempt to make “one-sided use of a prior statement
of a party was obviously inequitable™),

D. Who goesfirst, assuming no other unfairness to the parties.

We believe that disputes usually occur when opposing attor-
neys in good faith assess that there is a tactical advantage to taking
the opponent’s deposition first. Assuming that no other spectal
citcumstances would make it unfair for one or the other to go first,
a court must arbitrarily resolve the dispute by giving the tactical
advantage to one of the parties. Courts understandably dislike being
placed in this position. Thus, to the extent possible, attorneys
should settle such disputes without judicial intervention by using
mechanisms that will either eliminate or minimize the perceived
tactical advantage of going first. We suggest two below.

In larger cases where two or more attorneys-represent each
party, simultaneous depositions can be scheduled. Thus, the lead
attorneys might depose the clients, with the second chairs defend-
ing. This would completely eliminate the problem of who goes first.
A second suggestion i3 that the parties schedule back-to-back
depositions, with the filing party being deposed in the morning, and
the other party being deposed the same afternoon. I the depositions
last longer than a haif-day each, they can continue on succeeding
days using the same back-to-back format. This has the advantage of
minimizing the tactical advantage of going first and would likely
encourage lawyers to take shorter and more direct depositions that
immediately get to important matters, [
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